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Clearinghouse Rule 13-041
DRAFT RULE ANALYSIS FOR CHANGES TO ADM 2
Rule Summary
1. Statute interpreted: s. 16.846, Stats.
2. Statutory authority: ss. 16.004(1), 16.846(1)(a) and 227.11, Stats.
3. Explanation of agency authority:

The Departmentisthe managingauthority of numerous state propertiesandis required to “Have
charge of, operate and maintain.. . the state capitol building. . . and such other state propertiesas
are designated by law.” Section 16.84(1), Wis. Stats. “The departmentshall promulgate under ch.
227, and shall enforce or have enforced, rules of conduct for property leased or managed by the
department.” Section 16.846(1), Wis. Stats. Additionally, “the managing authority of any facility
owned by the state. . . may permitits use for free discussion of publicquestions, or for civic, social
or recreational activities.” Section 16.845(1), Wis. Stats. Further, “Whoeverdoes orattempts an
act for which a permitisrequired underthis section without first obtaininga permit may be fined..
.orimprisoned... or both.”

The Legislature has vested management authority overvarious state buildings and grounds,
including those of the Wisconsin State Capitol, in the Department of Administration since 1979.
Section 16.84(1), Wis. Stats. Since 1979 the Department has permitted the use of these buildings
and groundsforthe free discussion of publicquestions and other purposes, so long as such uses did
not interfere with the prime uses of these facilities, or otherwiseinfringe oninterests of the state.
Section 16.845, Wis. Stats., and s. Adm 2.04, Wis. Adm Code.

Beginning February 2011, groups of persons began to occupy the Wisconsin State Capitol Building
without permits. Thisincluded appropriating rooms and hallways in the Capitol building for
purposes such as camping and storage of bulk supplies. Torestore orderto the buildingand return
the buildingto a point where the work of the Wisconsin State Legislature and the Supreme Court of
Wisconsin could perform their constitutionally authorized functions without undue disruption, the
Department expended funds in excess of $7,400,000 for law enforcement personnel. The
continuous occupation of the State Capitol was formally terminated in March of 2011.

Groups of persons continue to occupy rooms in the Wisconsin State Capitol building without
permits, including the Capitol rotunda. These groups constitute an exception tothe norm.



The Wisconsin State Capitol Police (WSCP)issue more than 400 permits annually for the use of
various state facilities. Permits are used fora variety of purposes, whether political, non-political,
charitable orcommercial. Permits are issued regardless of political party, affiliation or content.

Occupation of the Capitol rotunda and otherareas has caused disruptions to properly permitted
events and normal government activities, including but not limited to, aRed Cross blood drive, a
high school science exhibit, school group tours, general publictours, and legislative committee
meetings and sessions. The State does notrefuse permits forthe lawful and safe use of State
facilities by any group or groups. Neithercanthe State allow any group to occupy the Capitolin
disregard of the rights of permitholders, publicemployees orvisitors. Itisimperative thatthe
Department continue to gain greater compliance from user groupsin orderto protect the public
safetyand welfare.

The Department of Administration herebyadopts an orderto repeal Adm 2.14(2)(vr)c.; to
renumberand amend Adm 2.14(2)(vr) a. and b.; to amend Adm 2.02(1)(a), 2.04(1), 2.04(2), (3), (5)
and (7), 2.07(2), 2.08(1) and (1)(d), 2.11, 2.14(2), (2)(v), (2)(vm) and (2)(vm) 5.; and to create Adm
2.03(3m), (3r) and (6m), 2.04(1m) and (1r).

4. Relatedstatute or rule: s. 16.84, Stats., and Chapter Adm 2
5. Plainlanguage analysis:

The objective of the rule is to obtain greater compliance from user groups regarding facility use.
This objective willbe achieved by codifying historical Department practices and more clearly
detailing certain provisions of the administrative code asinformed by judicialinterpretations.

Section 1 - The proposed change, in combination with achange in Section 3, seeks to clarify the
historical interpretation of the Wisconsin State Capitol Police, that the Administrative Rules can be
appliedinareasunderthe control of the Legislature, atthe invitation of the Legislature.

Section 2 — The proposed changes incorporate definitions found in the Department’s Facilities
Access Policy, and harmonizes those definitions with existing rules.

Section 3 - There are three proposed changes occurringin this section. The first proposed change,
incombination with the change in Section 1, seeks to clarify the historical interpretation of the
Wisconsin State Capitol Police, that the Administrative Rules can be appliedin areas underthe
control of the Legislature, atthe invitation of the Legislature. The second proposed change expands
the types of persons who are allowed by rule to apply fora permitfrom only the listed persons
(governmental bodies, non-profits, etc.)to any person, in accordance with the historical practice of
the Wisconsin State Capitol Police. The third proposed change incorporates the use of the terms
“event” and “exhibit,” asfoundin Section 2, above.

Section4 — There are two proposed changesin this section. The first proposed change codifies the
ability of the Departmenttoset reasonable time, place and mannerrestrictions for particular
buildings and facilities. Due tothe fact that there are dozens of buildings and facilities underthe
jurisdiction of the department, and due to the potential for changes to the use of those buildings
and facilities, it would not be practicable to incorporate all such time, place and manner restrictions
intothe administrative code. The second proposed change codifies additional restrictions on the
exercise of discretion by the Wisconsin State Capitol Policeand creates a severability clause.



Section 5—There are five proposed changesinthis section. The first proposed change codifies the
ability of the Department to waive the 72 hour application requirement on a neutral basis. The
second proposed change removes from the code a provision giving the Department unlimited
discretion toresolve conflicts between competing uses. The third proposed changes allows the
Departmentto provide additional explanation to the public regarding how costs are applied under
the Administrative Code forinformational purposes. The fourth change extends protection to
persons based upon sexual orientation, whichis not foundin the existing rule. The fifth change
incorporatesthe use of the terms “event” and “exhibit.”

Section 6 — There are two proposed changesin this section. The first change incorporates the use of
the terms “event” and “exhibit.” The second change seeks to further clarify the distinction between
when a personissimply holdingasign as part of an event, as opposed to creatingan exhibit, by
creatinga size distinction between the two.

Section 7 -There are two proposed changes to this section. The first change clarifies thataperson
who creates a hazardin a state building orfacility may receive acitation if they refuse to correct or
remove the hazard. The second change clarifies that the prohibition applies to all type so
decorations andthe like, and not simply Holiday decorations.

Section 8 — The proposed change is meant to clarify what occurs with confiscated materials given
that there are two administrative code provisions dealing with this topic; the clarificationis
intended to follow the cannon of construction that the more specificrule applies overthe more
general rule.

Section9— The proposed changes are organizational in nature, and are designed to clarify that
there were multiple potential citations created under one administrative code sub-sectionin the
existing code, Wis. Admin. Code sec. 2.14 (2) (v), inaccordance with recentjudicial interpretations
of that sub-section. By dividing the existing sub-sectioninto multiple pieces, and by arranging the
use of some language more appropriately, the new code section should require less technical
expertisetointerpret. Additionally, defined terms are incorporated and usedinthe new code
sections.

Section 10 — The proposed changesin this section again continue the clarification of Wis. Admin.
Code sec. 2.14 (2) by improving the organization of the sub-section.

Section 11 — The proposed change eliminates language now rendered superfluous by improved
organization of Wis. Admin. Code sec. 2.14 (2).

6. Summary of and comparison with, existing or proposed federal regulations.

Existing federal regulations vary by agency, state and facility, and are too numerous to permit
meaningful comparative analysis.

7. Comparison with rules in adjacent states:
All adjacent states have similaradministrative code provisions. lllinois requires permits for

demonstrations orothereventsto be submitted at least 48 hoursin advance of the use, unless the
requestorcan prove by a preponderance of the evidence that the cause of the event was unknown



or resulted from changed circumstances. Michigan does not permit demonstrations or other
activities without written authorization. Michigan also requires written authorization for displays,
and requires that such requests “normally” be submitted 30days in advance. Likewise, Minnesota
requiresawritten permit, with agreements to be reached regarding topicsincluding, “security,
police protection, liability for damages, and cleanup of areas” priorto issuance of a permit. lowa
alsorequiresawritten application and approval by written letter ora memorandum of
understanding signed by the eventdirector.

8. Summary of factual data and analytical methodologies:

9. Analysis and supporting documents used to determine effect on small businessorin
preparation of economicimpact report:

10. Effect on small business: The proposed rule changes willhave noimpact upon small
businesses.

11. Comments and Opinion by Board of Veterans Affairs for Rules by Department of Veterans
Affairs.

12. Agency contact person:
Wendy Coomer

Department of Administration
101 E. Wilson Street, 10t Floor
Madison, WI 53702

(608) 266-1741

13. Place for Comment Submission and Deadline for Submission:
Department of Administration

101 E. Wilson Street, 10th Floor

Madison, WI 53702

The deadline for submission shallbe July 15, 2013.

SECTION 1: Adm2.02(1)(a) isamendedtoread:
Adm 2.02 Designation of state office buildings and facilities.

(1) Thefollowingbuildings and facilities are hereby designated as state office buildings and facilities for
the purpose of use managementunder this chapter:

(a) State capitol buildingrexceptthosereemsreserved-by-thelegistature.

SECTION 2: Adm 2.03(3m), (3r) and (6m) are created to read:



Adm 2.03 Definitions. In this chapter:

(3m) “Event” means any performance, ceremony, presentation, meeting, rally, organized tours not led
by department or legislative staff or officials, festival, reception orthe like held in publicareas of state
facilities or buildings. The term “event” does notinclude activities such as:informal tourist activities;
constituents or members of the publicvisiting elected officials otherwise conducting routine business
with any state agency or state entity.

(3r) “Exhibit” means any display of art work, including but not limited to paintings, sculptures, arts and
crafts, photographs or otherartistic materials; publicserviceand educational presentations; signs or
banners which are not held by an individual or which are largerthan 28” in length or width; and
historical displays and othersimilaritems.

(6m) “Rally” means any gathering of people forthe purpose of actively promoting any cause, whether by
conducting a picket, parade, demonstration orthe like.

SECTION 3: Adm 2.04(1) isamendedtoread:
Adm 2.04 Publicmeetingsand events.

(1) Withthe exception of areasinthe state capitol building reserved for use by the legislature, the Fhe
department, as managing authority of the state office buildings and facilities, may permit buildings and
facilities to be used by any person gevernmentatbedy-erefficial-eranynonprofi igi

ef publicquestions;orforactivitiesofabroadpubliepurpese foran eventorto display an exhibit if the

use:
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(a) Does not interfere with the prime use of the building or facility.
(b) Does not unduly burden the managing authority.

(c) Is not a hazard to the safety of the publicor state employees nordetrimental to the building
or facility.

(d) Does not expose the state to the likelihood of expenses or damages which cannot be
recovered.

(e) Isappropriate to the physical context of the building or facility.

SECTION 4: Adm 2.04(1m) and (1r) are created to read:

(1m) The department may publish reasonable, content-neutral guidance regarding the application of
this chapterto individual buildings and facilities, including but not limited to reasonable time, place or
manner limits on permitted activities, consistent with the factors setforth in sub-sections (1) and (1r).



(1r) Permits shall be granted forany event or exhibit, subject to the discretion of the department. The
department’s exercise of discretion shall be limited by the contents of this chapter, and the following:

(a) Permits may not be denied based upon the content of the event orexhibit.

(b) Permits may be denied or limited if the requested use conflicts with a previously granted
permit.

(c) Permits may be deniedif the person, group or organization requesting the permit has failed
to pay any uncontestedinvoice for expenses or damages arising out past events or exhibits, whether the
eventorexhibit occurred with or withouta permit.

(d) Permits may be denied orlimitedif the permit applicationformis notfully completed or
signed by a personwhoislegally competentto contract and to sue or be sued.

(e) Permits may be denied if the permitrequest contains a material falsehood or
misrepresentation.

(f) Permits may be denied orlimited if the requested use conflicts with planned programs
organized and conducted by the department, any state agency, or any state official or body orstate
officials.

(g) Permits may be deniedif the person, group or organization requesting the permit has made
material misrepresentations regarding the nature orscope of an eventorexhibitinthe course of
receivingapermitinthe past.

(h) Permits may be denied or limited if the proposed use involves activity thatis prohibited by
law.

(j) f anyword, phrase, section or other portion of this chapter, or any written guidance issued
underthis chapter’s authority, is held unconstitutional or otherwise invalid by a court of competent
jurisdiction, then such holding shall not affect the validity of the remainder of this chapterorother
guidance issued underit, which shall remainin force and not be affected by such holding.

SECTION 5: Adm 2.04(2),(3), (5) and (7) are amendedtoread:

(2) An applicantforthe use of buildings and facilities shallcomplete awritten applicationto the
departmentatleast 72 hoursin advance of the anticipated utilization of the building or facility. The
department may establish guidance forthe waiver of this sub-section for the state capitol building or
grounds. {rthe-eventefaconflictofreque by-2-er-more-organizations; the- departmentshatthave
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(3) An applicantforthe use of buildings and facilities shallbe liable to the state forinjury to the state’s
property, forany expensearising out of the use, and for such sums as the department may charge for
the use as providedins. 16.845 (1), Stats. The department may publish content neutral guidance further

limiting or explaining potential imposition of charges.
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(5) The departmentand the applicant may not discriminate againstanyindividual onthe basis of age,
race, creed, color, handicap, marital status, sex, sexual orientation, national origin, ancestry, arrest
record or conviction record in the utilization of state office buildings and facilities for government
business, publicmeetings for free discussion of public questions, or for civicactivities.

(7) The granting of permission to use a state office building or facility does notobligatethe department
to furnish the applicant any service or utilities, orrenderany support with personnel, equipment, or
supplies. The department may furnish assistance and may charge for any expense arising out of the use
of a building orfacility. The department may inspectany equipment orapparatus broughtin forany
publiemeeting; event or aetivityexhibit, and may limit or prohibit the use of any items which might
affect safety orthe normal operation of the building.

SECTION 6: Adm 2.07(2) isamendedtoread:

Adm 2.07 Exterior and interiordisplays and decorations.

(2) Displaysanddecorations. No displays;signs,-bannersplacards,decorationsorgraphicorartistic
materiat exhibit may be erected, attached, mounted or displayed within oron the building orthe

grounds of any state office building or facility without the express written authority of the department.

Any graphic-orartisticmateriat exhibit advertising, promoting, oridentifyinga commercial enterprise or
a political activity is prohibited exceptasindicatedin sub. (4). Any unauthorized materiat exhibit shall be
removed and disposed of by the department. This provision shallnot be applied to any individual who

holds a signthat is not largerthan 28" in length or width, orto any item of clothingworn by an

individual. Fre-departmentmaysetreasonabletimetimitsonpermittedactivities:

SECTION 7: Adm 2.08(1) and (1)(d) are amended toread:

Adm 2.08 Introduction of equipmentand hazards.

(1) To provide aplace of employmentthatissafe foremployeesand frequenters thereof, pursuanttos.
101.11, Stats., the departmentshall have the right to confiscate and dispose of any hazard to the life,
health, safety or welfare of state employees or the public. The department shallhave the right to
correct or eliminate any hazardous situation arising out of any action by a tenantagency or individual
and to charge the tenantagency or individual for costs incurred to corre ct or eliminate any hazardous
situation or practice by a tenantagency. Any person who refuses to remove or correct any hazardous
situation atthe request of any department employee shallbe subjectto citation pursuanttosec. Adm
2.14 (2) (zd).These hazardsinclude, but are not limited to, the following:

(d) Holiday trees or holiday decorations or other displays, decorations, signs, banners or the like
introducedin buildings and facilities managed or leased by the department without the approval of the

department or contrary to the mannerinstructed by the department.




SECTION 8: Adm 2.11 isamendedtoread:

Adm 2.11 Confiscation of materials. Property confiscated by the department for violation of this
chaptershall be stored by the managing authority until the owner provides proof of ownership, unless
confiscated pursuanttosec. Adm 2.08 (1).

Section9: Adm 2.14(2), 2(v), (2)(vm), (2)(vm)5, are amended to read:
Adm 2.14 Rules of conduct.

(2) Inorderto preservethe orderwhichisnecessaryforthe enjoyment of freedom by occupants of the

buildings and facilities, and in orderto preventactivities which physically obstruct access to department
lands and buildings or prevent the state from carrying onitsinstructional, research, publicservice, or
administrative functions, P-and pursuant to s. 16.846, Stats., whoever does any of the following shall be
subjecttoa forfeiture of not more than $500:

(v) Withoutapproval of the department, conducts an event pieketralyparade-ordemenstrationin
those buildings and facilities managed orleased by the department or on properties surrounding those
buildings.

serviceroradministrative-funetions; a Any participant or spectator within agroup constituting an

unlawful assembly, who intentionally fails or refuses to withdraw from the assembly afterit has been

declared unlawful, shall be subject to the penaltiesidentified in sub. (2) (intro.). Any picketingraHy;
ation,-otherassembly-orcongregationofspectaterste-theactivity event may be

declared unlawful if its participants:

5. Enter or occupy any building orfacility managed or leased by the department, without

authorizationfremtheperseninimmediatechargeofanyroominthe buiding erbyap

SECTION 10: Adm 2.14(2)(vr) a., b. are renumberedto Adm (2)(vr) 1., and 2., and as renumbered
amendedtoread:

1. a—In thisseetion paragraph (vm) "intentionally" means that the participant or spectator knew;er
reasenablysheuld-haveknewn; that the participant's or spectator's conduct by itself orin conjunction

with the conduct of others had or would have the prohibited effect.

2. b= The department may designate a state official or officials who shall have primary authority to
implement this paragraph, paragraph (v) and paragraph (vm). The official shall prescribe limitations for

any picketingrallyparade-demeonstrationerotherassembhy eventin orderto meetthe requirements




of thisthese paragraphs. Wheninformed of any eventpicketingralhyparade-demeonstration;orether
assembly, the department official or designee may proceed immediately to the site to determine if
there is compliance with thisthese paragraphs. If the official prescribes limitations or has previously
prescribed limitations, and those limitations are not observed by the assembly, the official may then
declare the assembhy event unlawful. Any declaration of illegality or prescription of limitations shall be
effectiveand binding upon the participantsin the assemblyevent, unless and until modified or reversed.

SECTION 11: Adm 2.14(2)(vr)c. isrepealed.

EXECUTIVE ORDER #50 STATEMENT REGARDING REQUIREMENTS

Requirementsforensuring accuracy, integrity, objectivity and consistency of datawere metin preparing
the proposedrule and related analysis by internal review.

By: Date:

Mike Huebsch, Secretary

Wisconsin Department of Administration



